APPELLATE PRACTICE—INCLUDING LEGAL WRITING
FROM A JUDGE' SPERSPECTIVE
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“Supposing fishes had the gift of speech, who would listen to a fisherman’'s
weary discourse on fly casting, the shape and color of thefly, the size of the tackle, the
length of the line, the merit of different rod makers, and all the other boring stuff
fishermen talk about, if the fish himself could be induced to give his views on the most
effective method of approach? For after al it is the fish that the angler is after and all
his recondite learning is but the hopeful means to that end.”

John W. Davis, The Argument of An Appeal (1940), 26 A.B.A.J. 895

In this informd aticle, | will be the fish. | will not tak much
about points of law or rules, just about what hooks or repes this
paticular judge. Some of these points will seem dementary, especidly
to those experienced counse who have handled dozens of gppeds. But
you would not believe how often some of the mistakes | will mention
happen, even to the best attorneys.

Firs, a few cavesats. | have been an appdlate judge just over five
years, dthough | was a trid judge for thirteen years and a practitioner for
nine before that. These are my observations and opinions only—some of
my colleagues may (and probably do) have other opinions.

! See biography at conclusion. A previous version of this article appeared in Ohio Trial
in August 1996. The piece has been substantially updated and lengthened. The most
recent revision was 5-1-2000.

2 Quoted in “How to Appeal to an Appellate Judge,” (6-22-99) 21 Litigation 20. This
excellent article by Judge Leonard |. Garth of the Third Circuit gave me the idea for an
Ohio adaptation, and | have borrowed Judge Garth’'s theme and some of his
suggestions. | suggest that article as further reading, along with the book Appellate
Advocacy, a collection of essays, published by the A.B.A. Section of Litigation, and 25
Litigation 20 (1999), a whole issue devoted to appeals. Before you even think of
writing a brief, read Bryan Garner's new book, The Winning Brief (Oxford, 1999).
Dear reader, this will be the last “talking footnote.” All others will be for citations or
reference only, so they can be safely ignored until you want to find the authorities.



Though this article is specificdly about appellate practice, the
principles gpply equdly to al writing for courts memoranda, trid briefs,
moations. | have found that usng appellate practice to teach discuss lega
writing works well, by providing a practica context.

The purpose of your endeavor is to interest the judge—the fish—
but the fish has a great amount of bat to congder. In the First Didrict
(Hamilton County), there are roughly 1100 appeds filed each year.
Some are stled, and some are dismissed for various other reasons,
leaving about 650 cases for the court to decide. Because we have the
equivdlent of two panes (Sx judges), | paticipate in hdf the tota—
about 325 cases. That means 650 briefs, not to mention reply briefs,
motions, and the like. This adds up to about 13,000 pages, in addition to
reading transcripts and cases and doing independent research. Then,
each judge is assgned to write one of every three cases that he or she
hears—more than 100 decisions per year.

| am not teling you this to dam overwork—the workload is
bearable, and we do have law clerks—but to emphasize that you have to
compete for the fish's attention. Because you want your cases to receive
their far amount of consderation, you should do everything possble to
make it easy for the judge—the fish—to consume your bat. This article
will atempt to offer some candid observations of what would make my
job easer—adl the better to take your bait.

Know Your Court

Firs, become familiar with the court you are to argue before.
Find out how judges are assigned—which judges will read your brief and
will be on the bench when you argue. Our court makes up a yearly
schedue indicating which judges will be stting on each day. Of course,
this might change because of illness, recusals, or vacations, but these
factors are minimd.  Attorneys can usudly know which judges will hear
ther case.  This knowledge may be only of benefit for ord argument,
because the briefs are generdly filed before the case is set for argument,
but it is surdy a comfort factor (or perhaps a discomfort factor,
depending on the judge). At least you will know the players and be able
to formulate your ora argument with this in mind. In addition, knowing
who is scheduled to hear your case will be important in the rare case in
which thereis an issue of possible recusal.



Make sure you have a copy of the locd rules. Each of the twelve
appdlate didricts in Ohio has locd rules that cover page length, format
of briefs, and other procedures, and some courts are not shy about
griking your brief if it does not comply.

Also, learn about loca practices—the unwritten rules, which are
as basc as where to dt. If you have not been to the courtroom, go and
observe. In the Firgt Didrict, we used to have desks for those waiting to
be cdled. When a case was ready to be argued, both attorneys were
expected to come forward, and to St on either sde d a long table that
had a lectern in the center—the table had been there since “the memory
of man runneth not to the contrary.”® | dways felt sorry for atorneys
who did not know where to st and had to be told to move. In our new
quarters, amore traditiona setup prevails.

Briefs—Form

First, follow the rulest This advice should not be necessary, but
it is amazing to me how many briefs do not conform. The rules
concerning the number of pages, margins, type sze, and the like are
there for areason.

Check each copy of your brief. It is astonishing how often | see
pages upsde down or in the wrong order. Such collaing mishaps
certainly bresk up the flow of your argument. Your clerica gtaff may be
good, but they can make mistakes—look a every page of every copy of
each brief that you file. The flow and force of your best argument may
be lost when the judge has to hunt around for the next page or turn the
brief upsde down to try to read your most persuasve passage.
Certanly, the fact that pages are out of order should not change the
result—but perhgps the only time you have the fis's full atention is
when the judge is reading your brief. Enough said.

In the Frg Didrict, we now have a rule that briefs must have
covers—and have no uncovered dsaples. This is to prevent the dl-too-
frequent stgple injuries. The best way to comply with this rule is to have
a bound cover. But if you use a rib, be sure to staple pages fird—if the
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rib comes off and the pages are loose, they will scatter. At the very leedt,
make sure dl daples are firmly in place and have no sharp edges. Blood
on the brief might obscure your finest passage.

Briefs—L ength

Agan, follow the rules. Take the space you need, but not one
line more. In the Frg Didrict, we have a 35-page limit for regular
docket cases, and 15 for “accelerated” cases, which are all cases unless
counsd specificaly request the regular docket. Many crimind cases are
legaly and factudly uncomplicated, and the briefs are short; but many
civil cases with one issue can eadily be explained in ten pages.

The page limit is your friend; it requires you to refine your
argument. It is much harder to write a short brief than a long one. Too
much space is a temptation to write al (or more than) you know about
the subject. Make every word count, and your argument will be much
more convincng—the reader might think that you know more than you
wrote, not less.

Do not try to cheat the page limit by usng smdl-sze type. At
leest in our didrict (and | assume in dl others), your brief will be
rgjected. One trick that might work is the feature on newer word
processng programs that will sgueeze the text a hit to fit the desred
number of pages. If your brief comes out to 36 pages, the “make t fit”
feature will cut it down to the 35-page limit, perhgps by adjusing the
margins by a tenth of an inch. While it would be better to edit, we
probably will not catch a very minor reduction. But you cannot make 50
pages fit onto 35 without dragticdly shrinking the type and having your
brief rgjected. The new trend, made possible by word processing, is to
impose aword limit.

And remember, most appdllate judges are over fifty, and some of
us are vain and don't like to wear reading glasses, sO you must use a
least 12-point type, and 12.5 wouldn't hurt. Make sure the type is dark
enough to be easly read. Your origind may be dark enough, but if the
copier needed toner a the end of the day, we might receive copies too
light to read. Thisisanother reason to check each copy.



Briefs—the | ssues

The most important part of your brief is framing the issue. What
do you want the court to decide? Do not dtart writing your brief until
you have a succinct statement of what the case is about. And you must
do this in 50-75 words. If you can't explain your case in 75 words, you
do not understand it very well, and neither will your reader.

“Paula Jones was fired from her job with Environmess, Inc.
because she consulted a lawyer about a possible dip-and-fdl case agangt
an Environmess client. If Ohio workers may only enter the courthouse
in fear of logng ther liveihood, they cannot exercise any of ther legd
rights. But Ohio lav mandates that the courthouse door must remain
open.” (57 Words)

A ghort, plain satement of the issue tdlls the reader what the case
is aout, and provides context for your argument that follows.

Briefs—Organization

As with dl writing, organize your brief to be front-loaded. That
is, educate the reader as to what is coming. Put the important materia up
front. Readers undersdand much more eadly if they have a context.
Because readers understand new information in relation to what they
dready know, tdl them a piece of new information that rdaes to ther
presumed knowledge. Then, build on that information with each new
piece you add.

Sat by anadyzing your audience—for whom are you writing? In
an gppdlate brief, the answer is easy—for the judges and law clerks who
will read your brief and decide your case (the judges will, of course, but
with input from ther deks). Frd, ak yoursdf how much your
audience aready knows—about the facts and the law of your case. The
answer to the former is nothing—the judge knows nothing about your
case until that judge picks up the brief. Your problem is that you know
s0 much about your case. You have lived with it for perhaps five years.
But you must explain it to someone who knows nothing about it.



Strive to explain your case in two pages a mogt. If you cannot
explan the essence of the dispute in two pages, you probably dready
have lost your first and best chance to persuade. Have a non-lawyer read
your fact satement and see if that reader can tel you what the case is
about.

You mus build a “container”—context—in the reader’s mind, so
when you pour in the facts and law of your case, the reader has the
container to hold the information. Otherwisg, it leaks out.

As pat of the “container,” have headings that tell the reader what
is coming. If possble, headings should convey information. “Facts’
says nothing. “The Fire and Aftermath” tdls the reader what type of
facts are coming. Headings are sgnposts that guide the reader. If the
argument portion of your brief is five pages, you might not need to break
it up, but if more, separate it into numbered headings. Headings do not
just give context, they aso sgnd the reader when to safely take a bresk.
The reader needs bresks in digesting complex materid. That is dso the
reason for using short paragraphs.

Avoid overchronicling. Too many briefs gart out by reciting a
chronology of facts: “On March 23, 1999, this happened, then on May 6,
1999, this happened.” This approach confuses the reader, because we
don't know what facts are important, and what, if any, dates we should
remember. As a generd rule, most dates are not important.  Unless an
exact dae is important, leave it out. Ingeed, tell us what the case is
about—only the materid facts, and why they are important.

Briefs—Language & Style

Use footnotes sparingly, if a dl. Footnotes are sometimes
necessary, but in generd, if the point is important enough to be in a
footnote, it is sufficently important to be included in your argument.
Footnotes detract from readability. Do not let footnotes dmost swallow
the page from the bottom, as in a law review aticle. The purpose of
your brief is to persuade, not to build your resume. If you make it look
like a law review aticle, it might be just as unreadable. The only proper
use of footnotes is to contain your citations—sweep them out of the brief
and into footnotes at the bottom. More about this later.



Edit, edit, edit, and edit agan. Typos, bad grammar, and
misplaced paragraphs (which were not such a problem before computers)
amply teke away from your argument. Remember—the only time you
have the full atention of the “fish” you are trying to cach is when the
judge is reading your brief. Keep a copy of Bryan Garner’'s excelent
book, A Dictionary of Modern Legal Usage® a your side to answer
grammar, syntax, and punctuation questions.

Do not use two or three or four words for one (“devise and
bequeath”; “grant, bargain, and sdl”; “right, title, and interest”; “make,
ordain, conditute, and appoint’).  This goofiness originated with the
Norman Conquest, after which it was necessary to use both the English
and French words so that al could undersand. Most of us now
undersand plan English. A rdated tendency of lawyers is to use many
words when one is more understandable (“sufficient number of’=
enough, “that point in time” = then, “for the reason that” = because).

Eschew legalese. “Herenafter,” “aforesaid,” and the like do not
add anything but wordiness and detract from readability. Many Sudies
show that legdese is the number one complaint of appelate judges and
cleks. Use Latin phrases sparingly. A few—res ipsa loquitur, sua
sponte—are perhaps acceptable, but do not litter your brief with what
Danid Webgter cdled “mangled pieces of murdered Letin.”

Write short, crigp  sentences. Use active voice—but not
exdusvely—there is a place for passve voice. A good rule is to keep
passve sentences under 20% of your brief. Read Cardozo (usudly) and
Holmes for examples of to-the-point sentences® The period is the most
underused punctuation in legd writing. Keep sentence length to an
average of no more than 15-18 words. | use the “18-18" rule—average
no more than 18 words per sentence, and 18% passve sentences. (This
aticleis 17-6.)

4 Garner, Bryan A., A Dictionary of Modern Legal Usage, Second Edition (Oxford,
1995). See, aso, Williams, Joseph M., Style: Ten Lessonsin Clarity and Grace, Fourth
Edition (HarperCollins, 1994); Gordon, Karen Elizabeth, The Deluxe Transitive
Vampire (Pantheon, 1993); and Garner’s other, smaller book, Elements of Legal Style
ngford, 1991).

See, eg., Fiocco v. Carver (1922), 234 N.Y.219, 137 N.E. 309, Meinhard v. Salmon
(1928), 249 N.Y . 458, 164 N.E. 545.



Readability is the god! Keep in mind Will Rogess dl-too-
oftenrtrue  comment about legd writing: “The minute you read
something and you can't understand it you can amost be sure that it was
drawn up by alawyer. Then if you give it to another lawyer to reed and
he don’'t know just what it means, why then you can be sure it was drawvn
up by alawyer. If it'sin a few words and is plain and understandable
only one way, it was written by a non-lawyer.”®

And do not be afraid to start sentences with “and” or “but.” This
dgnifies good writing. The reason your grammar-school teacher told
you not to start a sentence with “and” was because you wrote, “I have a
mother. And afather. And adog.” Use “but” rather than “however” to
start a sentence, and see how much better it reads.

Especidly irritating is the practice of spdling out numbers and
then ataching parentheticd numericds—a habit learned when scribes
used quill pens to copy documents. The red reason for this is to prevent
fraud, by making it difficult to dter documents. A brief that dates
“There were two (2) defendants and three (3) police officers present” is
extremdy hard to read, and dso looks slly. Unless you are writing your
brif in longhand—and unless you bdieve the judges will dter your
numbers—skip this “noxious habit.””

One caveat to young lawyers  change comes dowly to our
professon. | once made the mistake of teaching legd drafting, and tried
to convince the dudents to eschew legdisms and write planly. Of
course, one student immediately followed my advice and submitted a
draft to a senior partner, who sent it back with ingructions to make it
more “lawyerlike,” i.e., more unreadable.

With new technology dways comes new pitfdls—because the
word processor creates such a finished-looking, pretty document, it is
essy to mistake form for content. In addition, if you compose on the
computer, be sure to print out successive drafts. Because you see only a
page or two & a time, it is easy to skimp on the overdl organization of
the brief. Look a your draft as awhole.

® Rogers, Will, “The Lawyers Talking,” 28 July 1935, in Will Rogers Weekly Archives
6:243-244 (Steven K. Graggert ed. 1982), quoted in Shapiro, Fred R., The Oxford
Dictionary of Legal Quotations(Oxford, 1993).

" Garner, A Dictionary of Modern Legal Usage, at 606.



Ancther pitfdl of technology is following the “spdlcheck” or
“grammarcheck” blindly, which leads to some werd words and
congructions. If you have a staff member do the word processng, it is
even more important to read every word. Another hint is to program
your spdicheck to highlight “trall” so you can decide if you actudly
mean trial. This is probably the most common misteke we see—“the
tral judge’ was in eror. As the late Roy Rogers would say, “Happy
trails.”

Briefs—Facts

Be honest! Do not make the case out to be two cases—onein the
brief and another in the record. You are stuck with the facts in the record
of the trid court. Unfortunatdly, too many lawyers embdlish the facts in
ther brief. It is pefectly permissble to highlight or emphasize the facts
that are in your favor, but you will lose credibility if you add, subtract or
dter facts. If you State in the brief that a witness tedtified to certain facts,
the record had darn well better contain just that tesimony. Too often it
does not, and to say that the lawyer loses credibility with the court is an
undergtatement.

Be concise.  If you have had some experience writing media
copy, you will have learned that you can say what you need with fewer
words. Use only materid facts—it does not meatter if your client was
going to or from the grocery when the accident occurred—usudly.
There are some exceptions, as when a prosecutor put in her brief the
obvioudy irrdevant fact that, after the verdict, the defendant exclamed
to the judge and jury tha he would kill them dl when he got out. Thet
satement is clearly irrdevant to the issues on apped, but surely did not
improve the defendant’ s prospects of having his conviction overturned.

Don't do what one lawyer did recently, and | quote from the facts
section of his brief:  “Pantiff-Appdlant refers for its satement of facts
to its motion for summary judgment (T.d. 15) with affidavits and
exhibits atached and to Defendant-Appelees memorandum in
oppostion to Pantiff-Appdlants motion for summay judgment
together with affidavits attached (T.d. 17).” Gee, | do not have that at
my fingetips—if | am reading briefs a the office, the full record of the
case is about a haf block away, and if | am a home or perhaps traveling,



it is not avallable at al. Of course, that atorney also logt the opportunity
to state the facts—to emphasize the ones favorable to his client.

Persondize your client. Do not go through your whole brief
cdling paties Pantiff-Appelat and Defendant-Appellee or the like.
Appellant would be enough, but cadling the parties by name is better—
your client has a name. If you are representing an individud, cdl your
client Jones; if acorporation, “XYZ Corp.”

A name is dways easer for the reader than a procedurd labe—
only lawyers would label people by their procedurd status. Naming the
parties not only personalizes the case, but saves a great ded of space if
you are up agang the page limit. And your brief will be so much more
readable. Be sure to be consistent and not switch back and forth between
“appdlant,” “Jones” and “plaintiff.” Skip the “hereinafter cdled.” It is
not necessary—a parenthess at mog, but you don't aways need even
that—if you start caling the party “Jones,” we will understand.

The Record

Stick to the record. Remember the old line, “When does the
aoped begin? With the filing of the complant!” If something is not in
the record, it smply does not exist as far as the court of gppeds is
concerned. Make your record in the trid court. If there is a conference
in chambers without a court reporter, then a least have the judge put
what happened on the record, or you do it when you come out. Most
tria judges are good at this, but if the judge forgets, make sure to do
something—if the record is slent, you cannot claim error.

In civil cases, if you do not object to evidence or jury charges,
you generdly will not be able to argue any error on goped. Many times
| have seen good lawyers try a great case, only to lose when the judge
gives the jury mideading or just plan wrong indructions. Do not think,
“That's the judge's job.” Too many lawyers just assume that the judge
will take care of that part of the case—"it's not my problem.” It sure is,
because you will be stuck with whatever the judge gives if you do not
object and if you have not submitted your own verson. The formbook
Ohio Jury Instructions (OJl) is a guide only; it does not have the force of
lav and is not dways accurate. Of course, even the suggested
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indructions must be talored to the case.  Always proffer your own
ingtructions, and make sure they are made part of the record.

In any event, making the record is up to you. Also, making sure
the record arrives at the appellate court is your responshbility. There are
four parts to a complete record: (1) the origind papers filed in the trid
court; (2) the exhibits, (3) the transcript of proceedings, and (4) the
certified copy of entries in the trid docket. Make sure we get everything
we need. Go to the clerk’ s office and look.

We often have cases where the absence of al of the record dooms
the appedl. An example is a magistrate's hearing without a reporter, or
even a tape without a transcript. In one case, the judge later adopted the
magidrate's written findings of fact. In that case, a very important fact
to the agppelants was, they said, adduced in the hearing, but not
mentioned in the findings of fact. Unfortunately for the gppelant, who
would have gained a reversd if the evidence had been in the record,
anything not in the record just does not exis. Another example was an
objection to jury ingructions made in chambers and not renewed on the
record. For presarving the issue on apped, it just did not happen. A
third case was an insurance coverage issue where, to save money |
assume, counsel ordered only pat of the transcript.  Unfortunately, a
mgor point was in a part of the transcript that we did not have—a major
and fatal midake, discovered too late to remedy.

It is dso possble that a dick gppdlant will only file pat of the
record, and the gppellee will be stuck without essentid information upon
which the judgment was founded. When in doubt, or perhaps even when
not, certify the whole record.

Citations

Use the Ohio Supreme Court system of citation. For whatever
reeson, Ohio has its own form, not the Unifoom Sysem. (The
“Bluebook” is only used when the Ohio form doesn't cover an issue—
remember the sixteenth edition is now out and makes some important
changes) Ohio's system is not wholly different—the most immediatey
gpparent change is that the date is before the reporter, eg., Blanton v.
Internat’l Minerals and Chem. Corp. (1997), 125 Ohio App.3d 22, 707
N.E.2d 960. Note that there is no space between App. and 3d—the
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period serves as separation.  Also, write R.C., not O.R.C. (We know it's
Ohio) Every reported case in Ohio is published in the Ohio Supreme
Court form—your brief must be aso. Because gppellate judges are used
to reading cases in the correct form, briefs that are wrong are more
difficult to read. The reporter’s office of the Supreme Court will send
you a copy of their formbook—cal or write for one, or get it online at
their website, and be sureto follow it.

If you use citations in the text, construct your sentences so that a
cite is a the end, not in the middle. We lawyers long ago forfeited much
reedability by including cites in the body of the text, rather than in
footnotes. We can at kast atempt to amdiorate this tragedy by placing
them where they will leest harm the flow. If you are redly daring, make
dl dtations in footnotess  You will be amazed a the increasd
readability. Four of our six judges are now doing this in opiniors?® |
cannot overemphasize how much better it is to put your citations in
footnotes. But make sure you put only citations in footnotes. The reader
must know that she does not need to read the footnotes—they are for
reference only.

Also, know what reporters your court uses. In the First Didtrict,
we use Northeast 2d Ohio Cases. Each judge has a set in chambers. If
your brief only cites to the Ohio reporter and doesn't have the pardld
cite, you have (1) made it more difficult for the judge to look up your
citations and (2) subtracted from your credibility by not following the
proper form.  Your cites are your “bait”’—do not make it more difficult
for usto take your bait.

Do not use lengthy quotations—a few lines a& most. The judges
are perfectly able to read the cases. Unless the case you are quoting
from is exactly on point (which is very sddom true), just quote the most
relevant and persuasive part. | have seen too many briefs that condgst of
drings of quotations and very little argument. The brief should explan
how the cited cases support your theory of your case.

8 See, eg., U.S. Playing Card Co. v. The Bicycle Club (1997), 119 Ohio App.3d 597,
695 N.E.2d 1197; Nusekabel v. Pub. School Emp. Cr. Union (1997), 125 Ohio App.3d
427,708 N.E.2d 1015.
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Briefs—Argument

Be honest. Aswith your statement of the facts, be candid.

Concede what you must. Do not beat a dead-horse argument—
concede a losing point and move on to your best argument. Cover al of
your opponent’s arguments—even by conceding. By conceding a clearly
losng point, you gain credibility, and the judge may give more weight to
your good arguments. This is not to say you should concede arguable
issues, just clearly losng ones. What you think is a wesk but arguable
point might be just the lure to catch one or more of us fish. | have

certainly seen it happen.

Do not cite cases that do not say what you cite them for. Dozens
of times | have pulled down the cited case only to find that it does not
remotely apply, but might only mention some of the key words. Also,
when the case you cite for a certain propostion cites another case for its
authority, you might look a tha and discover that the same thing
happened—doppy work by one court followed by doppy work by
another has dlowed a whole sring of case law to grow up, and dl
founded on one origind misconception.’  This type of research is
especidly hdpful if you are trying to diginguish a case agang you—go
back to its roots and maybe you can show the fdlacy in the whole line of
Cases.

Didinguish cases agang your theory of the case. Do not just
ignore them and hope they will go away. If you do not mention an Ohio
case close or on point that is agang you, you can bet your opponent will.
Even in the unlikely event your opponent does not, the court will. Either
diginguish the case, or just assart that it's wrong—many cases are
wrongly decided (unless of course it is an Ohio Supreme Cout case,
which may very wel be wrong, but both you and the appellate court are
suck with it). We are not afraid to say that we disagree with another
didrict and have done s0 at least three times in the last Sx months. But,
if you jugt don't mention the case, you give the impression that you (1)
didn't do your research, or (2) are disngenuous, or (3) think both we and
your opponent are stupid.

° See Grace v. Koch (Oct. 9, 1996), Hamilton App. No. G950802, unreported, 1996
Ohio App. LEXI1S 4432, affirmed (1998), 81 Ohio $t.3d 577, 692 N.E.2d 1009.
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Continue your researchl  Briefs may be filed months before
argument and way before the case is decided. It has happened more than
once in my short tenure that a new Ohio Supreme Court case has
appeared in the interim.

In one ingtance, the case meant that the appelee (an insurance
company) smply won hands down, end of argument. But neither Sde
had noticed the case. | vaguely remembered it and asked agppelleg’s
counse—he had not heard of it! It meant he won automaticaly and did
not know it! So, continue your research—do an update on whatever
computer system you use every few weeks while you are waiting for ord
argument, and surely run a Lexis or Westlaw search a few days before
and that morning. With the sheer number of unreported cases now
avalable within hours, you might just hit paydirt—and a least you will
not be embarrassed.

Use persuasive language. If you do not believe in your case, how
can you expect the judges to? Similes or metaphors are very effective to
illugtrate an argument. In one recent case, the issue was whether a pizza
delivery driver was an employee or an independent contractor. The
appdlant argued that because he paid for his own gas, used his own
vehicle, and could use whatever route he wished, he was an independent
contractor. The gppdlee dated that servers in the restaurant, admittedly
employees, adso were not told which way to go between tables to ddiver
thelr orders—the driver was amply a “waiter on wheds” That phrase
found its way into the opinion.*°

You may use humor if you can do so creativdy. Do not ridicule
your opponent’s argument, unless it is truly absurd. A good example of
humor (at leet | found it humorous): “X (Insurance Company)’'s
argument that it is entitled to subrogation fails not only because it is not
legaly entitled, but adso because, under the facts here, it would be
subrogated to (and against) itself. X does not need a lawsuit to pay itself
any amount it pleases” It was true. To accept a theory that would
permit subrogation, the company would have to collect from itsdf! | see
nothing wrong with pointing out the flaws in opposng arguments, but do
not just say, “Joness argument is asnine” Say why it is, and let the
court conclude, just as you want your juries to make conclusons
themsalves.

10 See lames v. Murphy (1995), 106 Ohio App.3d 627, 666 N.E.2d 1147.
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Be precise. Do not quote some rambling language in a case as a
“holding.” A holding is precise. Go ahead and use dicta, but do not
contend that the court held thus and so.

Use paentheticas rather than discussng detalls of a case you
cite, especidly when you are arguing that other courts have ruled your
way in Smilar cases.

Draft your brief according to the applicable standard of review.
Obvioudy, an entire tregtise would be necessary to cover the subject in
depth, so | will offer only a few comments here. Know the standard of
review. Do not ask the court to do the impossble, but just what it can.
State the proper standard, and unless your case is an unusua proceeding,
assume the court knows the standard—state it and move on.

For ingance, the standard for a 12(B)(6) motion to dismiss is
whether the plaintiff can prove any st of facts pursuant to his complaint
that would establish a cause of action—for those of us old enough, the
erswhile demurrer.  Just state the standard in one or two lines and move
on—the issue is dmog dways a legd issue—datute of limitaions for
example. The standard of review for the trid court is the same as in the
appellate court.

Another  example—the dandard for granting summay
judgment—is the same for the trid court or the gppellate court: whether
there is a genuine issue of materid fact. Just date that in two lines, with
a citation, and move on. We redly do not need a four or five page
tregtise on the lawv of summary judgment—but we get one in about 20%
of the briefs. If your appellate judge does not understand the standard on
summary judgment, then that particular judge will not undersand any of
your argumen.

Of course, you had better start out by understanding summary
judgment yoursdf. You smply cannot rest on your pleadings. | am sure
many of you have won cases on summary judgment that you probably
should not have, just because the other sde did not present any
evidentiary materid. As a trid judge, | saw it time and time again-—and
now, | seeitin so many cases—the atorney smply did not read Rule 56!
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Where the standard of review becomes more difficult is on
motions for a new tria, motions for continuance, motions for withdrawd
of a plea, and many others, which agpply an abuse-of-discretion standard.
That dandard is more than an error of law or judgment, it must be
“unreasonable, unconscionable, or arbitrary.”  Usudly, unreasonable is
your best bet. The abuse of discretion standard is very high, but
appdllate courts can find abuseif they want to.

Oral Argument

In my opinion, ord argument is not the most important part of the
appellate process. The great era of ord argument has passed—probably
about the time that judges stopped ddivering their opinions from the
bench. This is partly or perhaps mainly because of the volume of cases.
The time available for ora discourse is limited. | can read briefs on four
cases in the time it takes to argue one. But sometimes ora argument
might be important. The problem for most lawyers is that it is difficult
to tell when this might be true.

At last count, of the twelve appdlate didricts in Ohio, SXx
regularly schedule ora argument, and sx only do so upon request.
Whether you should wave argument, or not request it, is a difficult
question. My own opinion (not shared by many of my colleagues) is that
usudly argument may be safdy waved. The mgority of cases (we
could find disagreement over whether 55% or 75%) could be rightly
decided by a third-year law student. If you have a clear winner or loser,
you may safdy forgo argument, and in the latter case, embarrassment.
Also, judges will gppreciate your not wasting their time arguing a case
that is unwinnable. A case in the middle probably should be argued,
because the judges will most likely have questions to ask, and you will
have a chance to emphasize your most important points.

Some advocates will argue that because people (even judges)
learn differently, ord argument is important. They have a point. Some
people learn better by reading, some by hearing and discussng, some by
a combinaion of both. Orad argument gives you another chance to
persuade.
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In argument, do not recite the facts again (you have done so in
your brief). Judges cringe when a lawyer gtarts out with “this case began
when Mary Smith was hit by a vehicle driven by.” They have read your
brief. In the Firgt Didrict, and | assume in most others, the judges have
not only read the briefs, but have met before argument to discuss the case
and formulate any questions of counsd. Tel us why you should win and
why your case is important. Be prepared to cite the exact page of the
record that supports your factud statements. And explain how the cases
you citefit your facts.

Stick to the time limits One pat of knowing your court is
knowing whether the judges will ask a lot of quedions. Some judges
question counsd more than others. Rehearse every conceivable question
and formulate an answer. Do not fed you have to take up dl the dlotted
time. Make your point and St down. Fifteen minutes is more than
enough to argue the average case.

Conclusion

| have st out a few practical, and very basic, suggestions.
Remember that these are from the viewpoint of the “fish,” which you are
trying to catch with your “bat” The most important attributes of
atractive written bat are (1) brevity, (2) darity, (3) honesty, and (4)
readability. Appdllate judges read a greet dedl of materid and appreciate
a brief with some bite, some force and, when appropriate, some humor.
Follow the rules, but do not be afraid to be innovative and even to have
fun. Above dl, take pride in your writing.

This atide is manly about form—but don’'t forget that message
is paramount. Dressing your message in the best clothes will not make it
elogquent; it will only make it presentable.

“Law is not just a bunch of dusty old precepts to be gpplied with
humdrum objectivity. It is dive; blood courses through its veins. As
often as not, to goply legd rules you must weigh, judge, and argue about
human folkways and human foibles. And to do that well, you must have
aheart.” !

! Garner, Bryan A., Elements of Legal Style, at 174.
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To persuade a court, tell us why you should win. Not just in dry
legd terms, but in language that brings dive the human issues. “For in
the end, the law has something to do with justice.”*2

Judge Mark Painter was elected to the Court of Appeals in November
1994. For the previous 13 years, Judge Painter served on the Hamilton

County Municipa Court.

A Cincinnati native, Judge Panter atended
the Universty of Cincinnati, where he was
elected Student Body President in 1969, receiving
aB.A. in 1970, and a JD. in 1973. He practiced
law for nine years before becoming ajudge.

Judge Painter is recognized as one of the
outdanding lega scholars in Ohio, and, as a
municipal court judge, was the mog-published
trid judge in the state. To date, 180 of Judge
Panter's decisons have been  published
nationaly, and he is co-author of Ohio Driving Under the Influence Law
(WestGroup, now in its ninth edition, 2000), the only legd textbook on
DUI in Ohio. Judge Painter has dso authored 28 aticles for legd
journds.

As an Adjunct Professor a the Universty of Cincinnati College of
Law, Judge Painter has taught Agency and Partnership since 1990, and
teaches DUI law, agppellate practice, legd writing, and legd ethics to
judges and lawyers throughout Ohio. He has lectured at more than 75
seminas for, among others, the Ohio Judicid College, the Ohio
Asociation of Crimind Defense Lawyers, the Ohio Academy of Trid
Lawyers, and the Ohio Continuing Lega Education Inditute.

Judge Panter has saved as a Trustee of the Cincinndi
Freestore/Foodbank, the Cincinnati Bar Association, and the Citizens
School Committee. He is a Magter of the Bench Emeritus of the Potter
Stewart Inn of Court, and served for three years as a member d the Ohio
Supreme Court Board of Commissoners on Grievances and Discipline.
Judge Painter is a member of the Cincinnati, Ohio State, and American
Bar Associations and the American Judicature Society.
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